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RESPONSE TO BRIEF AMICUS CURIAE OF CCC

L CCC MISPERCIEVES THE NATURE OF AN INDIAN TRIBE.

At p. 1, lines 1-2 of its brief, CCC states that the Tribe "is an aggregation of roughly 300

811is an aggregation of roughly 28,000,000 individuals. On the contrary, like California, the Tribe

9
is agovemment, and definitely not a mere collection of individuals, as claimed by CCC:

101

11

12

"Indian Tribes within' Indian country' are a good deal more than
'private voluntary organizations.'" They 'are unique aggregations
possessing attributes of sovereignty over both their members and
their territory."

Merrion v. Jicari//a Apache Tribe, 455 U.S. 130, 140
(1981), quoting US. v. Mazurie, 419 U.S. 544, 557 (1975)

13

14
The U.S. Supreme Court recognizes that tribes possess, as an essential attribute of their status as

15
sovereign governments, the power to tax, which is perhaps the sine qua non of governments:16

17 The power to tax is an essential attribute of Indian sovereignty
because it is a necessary instrument of self-government and
territorial management. The power enables a tribal government to
raise revenues for its essential service~. The power does not derive
solely from the Indian tribe's power to exclude non-Indians from
tribal lands. Instead, it derives from the tribe's general authority,
as sovereign, to control economic activity within its jurisdiction,
and to defray the cost of providing governmental services by
requiring contributions from persons or enterprises engaged in
economic activities within that jurisdiction.

Id, 455 U.S. at 137

18

19

20

21

22

23
Like other governments, a Tribe exists separate and apart from its individual members, much as

24:

the State of California exists separate and apart from its citizens:25

26 ...Indian tribes can be viewed as specific governmental and legal
entities distinct from their members. [cit.om.] Thus, we assume for
purposes of this appeal that the Band, as a separate entity apart
from its individual members, can pursue on its own behalf certain

27

28
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1

2
legal actions distinct and separate from similar or related claims of
its members.

Hopland Band of Porno Indians v. US. 855 F.2d 1573,
1576 (Fed.Cir., 1988)3

Furthermore, Congress has specifically differentiated between a tribe and its individual

5
members in the grant of jurisdiction that it made to states, such as California, in P .L. 280, Act of

6
August 15, 1953, 18 V.S.C. §1162 (criminal) and 28 V.S.C. §1360 (civil), While this statute

7

8

9

10

11

[T]here is notably absent [from P .L. 280] any conferral of state
jurisdiction over the tribes themselves. ..

Bryan v. Itasca County, 426 U.S. 373, 389 (1976)

12 Because P .L. 280 granted to California absolutely zero jurisdiction of any kind over tribes, as

13
opposed to individual Indians, P .L. 280 also does not waive tribal sovereign immunity:

14

15
We have never read Pub.L. 280 to constitute a waiver of tribal
sovereign immunity. ..

Three Affiliated Tribes of Fort Bethold Reservation v. Wold
Engineering, 476 U.S. 877, 892 (1986)

16

17
Even as to individual Indians, over whom P .L. 280 did grant a measure of civil

18
jurisdiction to California, that degree of civil jurisdiction pertains only to application ofa state's

19
See Bryan, supra, andcriminaVprohibitory laws, as opposed to its civiVregulatory laws.20

Middletown Rancheria of Pomo Indians v. Workers' Compensation Appeals Board, 6021

22 Cal.App.4th 1340, 1351-1356 (1998) in which the Court of Appeal held that California's

23 workers' compensation laws were civil/regulatory, and thus outside the scope of the grant of

24
jurisdiction to California under P .L. 280.

25
Applying the same analysis as in Middletown, supra, the Act is clearly civil/regulatory,

26
and thus also outside the scope of California's jurisdiction over individual Indians under P .L.

27

28
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u.s. 505 (1991). To the extent that CCC blurs the two analyses, it is again simply wrong.

IV. CCC IS BOTH WRONG AND PRESUMPTUOUS
IN DECLARING TBA T FORCED COMPLAINCE WITH THE ACT

INFRINGES ON NO SOVEREIGN INTEREST OF THE TRIBE.

At lines 15-16 ofp. 2 of its brier, CCC states that "this Court's exercise of jurisdiction

over this suit implicates none of Agua Caliente's sovereign interests." What is the basis for this

arrogant and presumptuous statement? How does CCC know what the Tribe's sovereign

interests are? On the contrary, the Tribe does have two major sovereign interests.

First, the Tribe has the same sovereign interest that every sovereign has in not being

The U.S. Supreme Court hashauled into the courts of another sovereign without its consent.

provided an exhaustive discussion of how the Founders understood 1:hat the new federal courts

would not have jurisdiction over a suit against an unconsenting state in Alden v. Maine, 527 U.S.

706, 716-727 (1999). Just as the states never understood that the U.S. Constitution would

subject them to suit by private parties in the courts of the new federal sovereign, tribes are just as

loathe to be subjected to suit in the courts of the states. This principle applies to every sovereign:

The desirability for complete settlement of all issues between
parties must, we think. yield to the principle of immunity. The
sovereignty possessing immunity should not be compelled to
defend against cross-actions away from its own territory or in
courts, not of its own choice. ..This reasoning is particularly
applicable to Indian Nations. ...

Consent alone gives jurisdiction to adjudge against a
sovereign. Absent that consent, the attempted exercise of judicial
power is void.

US. v. US. Fidelity & Guarwlty Coo. 309 U.S. 506, 513,
514 (1940)
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In the analysis of whether an absent tribe may be a necessary and indispensable party to an

action, the absent tribe's interest is so compelling that dismissal in its absence

is a common consequence of sovereign immunity, and the tribes'
interest in maintaining their sovereign immunity outweighs the
plaintiffs' interest in litigating their claims. [cit.om.] Indeed, some
courts have held that sovereign immunity forecloses in favor of the
tribes the entire balancing process under Rule 19(b) ...

American Greyhound Racing, Inc. v. Hull, 305 F.2d 1015,
1025 (9th Cir., 2002)

Thus, the Tribe has an enormous interest in not being summoned not just into this litigation, but

into any litigation not of its choice, no matter what its merits, just as do other sovereigns.

Second, the Tribe has a great interest in exercising its self-government. Since the 1960' s,

an "overriding goal" of federal policy has been "encouraging tribal self-sufficiency and self-

development." This policy is evidenced by many federal statutes, which the U.S. Supreme Court

describes as " important federal interests,,3 and "compelling federal and tribal interests" in

promoting tribal self-government, sufficiently compelling to outweigh California's interests.4

The bulk of the Tribe's contributions in question are derived from governmental gaming, the

statutory basis for which finds that "a principal goal of Federal Indian policy is to promote

strong tribal government." 25 V.S.C. §2701(4). See also 25 V.S.C. §2702(1).

Tribal government is strengthened by allowing a tribe to relate to other governments on a

basis, as described in Chairmangovernment -to-government preferably by agreement,

Milanovich's declaration, Tribal government is severely weakened by subjecting it to

compulsion by the FPPC, rather than allowing the Tribe and the FPPC to reach an agreement. In

this regard, a case on which CCC relies undermines its position

3 California v. Cabazon Band of Mission Indians, 480 U. S. 202, 216-217 (1987)

4Id, 480 U.S. at 222.
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CCC relies at lines 4-6 of p. 13 of its brief on Miwlesota Ethical Practices Board v. Red

lake DFL Committee, 303 N. W .2d 54 (Minn., 1981) for its claim that forced compliance with the

individual capacities. No party even claimed sovereign immunity in Red Lake. Even if

individuals or this committee might have argued that compliance with Minnesota's statute would

have adversely affected tribal self-government, that claim evaporates when one notes that no

tribal government was a party to Red Lake, so any such injury was speculative at best.

Moreover, in another case in which a tribal official was a defendant, the Minnesota Court

of Appeals upheld the tribal sovereign immunity of a tribal official whose on-reservation actions

had an off-reservation effect. The Court of Appeals did so after noting that the merits of the case

had no role to play in the immunity analysis, even though there was an off-reservation effect:

However, tribal immunity is jurisdictional, the purpose of which is
to promote the overriding federal policy of tribal self-government.
Therefore, tribal sovereign immunity applies to the tribal officials
acting in their official capacities, even where one element of a
claim occurred outside the reservation.

Driver v. Peterson, 524 N. W.2d 288, 291 (Minn.Ct.Apps.,
1994, emphasis added)

Therefore, taken together, these two Minnesota cases hold that, even if a state's political

regulations apply to a committee or individuals without sovereign immunity acting off a

reservation, tribal sovereign immunity does protect the same off-reservation conduct when

performed by a tribe with sovereign immunity. The difference is not only the presence of

sovereign immunity in one case, and its absence in the other. The difference is also the harm to

Tribe's Objection to Common Cause's
Amicus Brief, and Response Thereto
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1
The Tribe will now provide the few examples of actions taken by tribes which have been held to

2
such express and unequivocal waivers.

Filing a proof of a claim in a Bankruptcy Court is an unequivocal waiver. In re White,

139 F.3d 1268, 1269 (9th Cir., 1998).

Intervening as a defendant in on-going litigation is an express and unequivocal waiver.

us. v. Oregon, 657 F.2d 1009, 1014 (9th Cir., 1981).

A tribe's use of the following language concerning resolution of disputes in a contract is

also an unequivocal waiver of that tribe's immunity, C & L Enterprises v. Citizen Band of

Potawatomi Indian Tribe, 532 U.S. 411, 415 (2001):

All claims or disputes between the Contractor and the Owner
arising out of or relating to the Contract, or the breach thereof,
shall be decided by arbitration in accordance with the Construction
[I]ndustry Arbitration Rules of the American Arbitration
Association. ..the award rendered by the arbitrator or arbitrators
shall be final, and judgment may be entered upon it in accordance
with applicable law in any court having jurisdiction thereof.

The Tribe is not aware of any other holdings that identify actions by tribes that are so

unequivocal as to be effective waivers of tribal sovereign immunity. CCC cites none.

Waivers by Congress must be just as unequivocal. Congress has waived the immunity of

all tribes in the Federal Debt Collection Procedure Act, 28 V.S.C. §3001-3308, by specifying

that all "persons" have certain obligations under that statute, and then defining "person" to

include "a natural person. , a corporation, a partnership, an unincorporated association, or

23

24
an Indian tribe." US. v. Weddell, 12 F.Supp.2d 999, 1000 (D.SD., 1998, emphasis added).

Similarly, although the Indian Civil Rights Act, 25 V.S.C. §1302, imposes on tribes the

duty to provide certain protections very similar to those provided by the Bill of Rights, that

Tribe's Objection to Common Cause's
Amicus Brief, and Response Thereto
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1
provides only one remedy, that of habeas corpus, for its enforcement.6 For this

21131 and related reasons, the U.S. Supreme Court refused to imply any civil enforcement remedy in

41 the federal courts under this statute. Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978).

Furthermore, as Kiowa Tribe v. Manufacturing Technologies, Inc. 523 U.S. 751 (1998)

Redding Rancheria v. Superior Court, 88 Cal.App.4th 384 (2001) both hold, a tribe's

Neither case distinguishes between a tribe'simmunity extends to its off-reservation conduct.

off-reservation conduct that affects only private parties and such conduct that affects a state,

because the holdings of each are broad and general, not admitting of any such distinctions.

The Tribe itself has not engaged in any off-reservation conduct. 7 Even if the Tribe is

viewed as having engaged in off-reservation conduct, Kiowa and Redding both hold that such

conduct is still within a tribe's sovereign immunity. Even if this were not so, any such conduct

in this case is definitely not unequivocal, and is clearly within the realm of those activities by

tribes which do not waive their immunity,8 rather than those few activities noted above which do.

1611
VII. mE FPPC HAS VIABLE ALTERNATIVES TO SUBJECTING

THE TRIBE TO FULL CO MPLIAN CE WITH THE ACT.

At various places in its proposed brief and declarations, CCC bemoans how the FPPC

cannot perform its essential functions by anything other than full dual reporting. This is not so.

In addition to the alternatives described in part D.C, pp. 6-8, of the Tribe's reply brief, the Act

Government Code §9000 1 sets forth an elaborate anditself provides another alternative.

comprehensive procedure by which single reporting (by recipients of donations and lobbyists),

when coupled with audits by the FPPC, achieves the same degree of verification of compliance

6 "The privilege of the writ of habeas corpus shall be available to any person, in a court of the

United States, to test the legality of his detention by order of an Indian tribe." 25 U.S.C. § 1303.
7 See the Tribe's reply brief, p. 16, lines 4-12.
8 See p. 13, line 13 to p. 17, line 2, of the Tribe's reply brief.

Tribe's Objection to Common Cause's
Amicus Brief, and Response Thereto

14





Caliente Indian Reservation, and this conduct is not an unequivocal waiver of its sovereign

2And 

the Tribe has already noted how Justice Stevens' dissents in Potawatomi and

Kiowa 

are only his own minority views in cases in which the majority rejected those views in

~CCC's 

parade of horribles (serving as a conduit for tainted funds, etc.) is pure

speculation. 

In their voluminous declarations, neither the FPPC nor CCC offers a scintilla of

~The 

Tribe already voluntarily abides by the Act's contribution

limits, 

and neither the FPPC nor CCC claims otherwise. The present dispute is solely over the

~

In California v. Cabazon Band of Mission

Indians, 480 U.S. 202 (1987), California claimed that the possibility of the infiltration of tribal

bingo 

parlors by organized crime justified the application of a state statute in that case. The U.S.

Supreme Court rejected that claim as speculative, for lack of any evidence to support it. Id,480

15 

u.s. at 212-214

16

This 

Court should similarly disregard CCC's current speculation, especially

when each of the CCC's fears can be addressed in a govemment-to-govemment agreement

~1911

The Tribe will close this response by quoting from an opinion of the Ninth Circuit

~

That opinion succinctly summarizes both the true legal status of the

Tribe 

as subject only to the federal sovereign, and the policy rationale for not thinking it

somehow amiss that a tribal sovereign would not be subject to an enforcement action by a state

231,

1

,I .:~. .

:: .majority opinions..
_I i

i ! evidence of any such conduct.

I'-

I i timing and format of reporting those contributions.

: I

., I "'

r

between the FPPC and the Tribe.

I I

delivered in June of 2002.

-
c

~~I '
Co" IL~

sovereign of that other sovereign's laws:

24
The status of Indian tribes as sovereign entities, and as federal
dependents, contradicts conventional notions of citizenship in
general and state citizenship in particular. A citizen is "[a] person
who. ..is a member of a political community, owing allegiance to

27 the community and being entitled to enjoy all its civil rights and
protections. .." Black's Law Dictionary (7th ed. 1999). Tribes

28

Tribe's Objection to Common Cause's 16
Amicus Brief, and Response Thereto

~

25

26

~



fall outside this definition. Rather than belonging to state political
communities, they themselves are "'distinct, independent political
communities,'" Santa Clara Pueblo v. Martinez, 436 U.S. 49, 55,
98 S.Ct. 1670, 56 L.Ed.2d 106 (1978) (quoting Worcester v.
Georgia, 31 U.S. (6 Pet.) 515, 559, 8 L.Ed. 483 (1832». Tribes
also owe no allegiance to a state. Because "Congress possesses
plenary power over Indian affairs," [cit.om.], Indian tribes fall
under nearly exclusive federal, rather than state, control. Cf
Washington v. Confederated Tribes of Colville Reservation, 447
U.S. 134, 154, 100 S.Ct. 2069, 65 L.Ed.2d 10 (1980) ("[I]t must be
remembered that tribal sovereignty is dependent on, and
subordinate to, only the Federal Government, not the States.")
Moreover, tribal sovereignty and federal plenary power over
Indian affairs, taken together, sharply circumscribe the power of
the states to impose citizen-like responsibilities on Indian tribes.

American Vantage Co. v. TableMountainRancheria,
292 F.3d 1091, 1096 (9th Cir., 2002)

For the above additional reasons, Tribe's motion to quash should be granted.

Dated: December ~ 2002 Respectfully submitted,

~
Art Bunce
Attorney for specially-appearing defendant the
Agua Caliente Band of Cahuilla Indians
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